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[SDNY 2012], quoting Printers II, Inc. v. Professionals Publishing, Inc., 784 F2d 141, 146 [2d
Cir.1986]).
It is clear given the above factual summary that our clients’ Facebook comments and
posts are true and entirely based on personal experiences with Dr. Khandker. Our clients had no
motive in posting these remarks about Dr. Khandker other than to share their personal stories and
protect other women and/or patients who may be considering consulting Dr. Khandker. Why
would our clients go to such great lengths to lie about and/or defame a doctor if he had not hurt
our clients or their loved ones? It is evident that the summons with which our clients were served
were meant as a scare tactic to prevent the truth about Mr. Khandker’s disgusting and illegal
practices from continuing to come out. Attempting to dissuade survivors in this manner can lead
to devasting effects for young women particularly within the Bangladeshi community. Past
efforts to shame and stigmatize survivors has in fact led to immense harm towards South Asian
women.1 Therefore, the culturally specific impact of this lawsuit makes this case particularly
troubling, and Dr. Khandker – as a member of the Bangladeshi community – is or should be fully
cognizant of the cultural pressure this tactic will have on his mostly young female survivors.
Purporting to sue survivors for defamation is also obviously an attempt to dissuade other
survivors from coming forward with their own stories of sexual assault. Indeed, defamation
lawsuits against survivors of sexual misconduct and assault are not a new phenomenon. As
recently discussed in the news publication Mother Jones, “defamation lawsuits are often used by
wealthy and powerful people to punish their critics. These frivolous cases, known as SLAPPs
(Strategic Lawsuits Against Public Participation), are designed to prevent people from speaking
out about matters of public interest. It’s such a widespread strategy that 30 states have antiSLAPP laws that protect defendants from these punitive suits by providing a mechanism to get
them tossed before they go too far. SLAPP suits also fit into a common defense against
accusations of sexual misconduct: deny, attack, and reverse victim and offender. This kind of
response, known as DARVO, involves questioning an accuser’s credibility while recasting the
accused as the true victim.”2
To employ such a scare tactic against survivors for courageously speaking out is not only
extraordinarily shameful and offensive, but clearly underscores the baseless nature of any
purported claims against our clients.
III.

Plaintiff Will Not Be Able to Allege Any Actual Damages Resulting from Our
Clients’ Facebook Comments

1

See https://medium.com/the-lily/samiha-khan-child-sex-abuse-and-the-south-asian-diaspora-4f06dc8747f0
and https://www forbes.com/sites/lipiroy/2020/01/17/sexual-harassment-is-no-laughing-matter-insights-from-asouth-asian-female-comic-and-doctor/#4ed9133a67c1 (“An Asian & Pacific Islander American Health
Forum report showed higher suicide rates among young South Asian American women versus South Asian
American males or the general U.S. population. Yet, sadly, the report added that this same group had the lowest rate
of utilization of mental health services. Why? Cultural influences are a major barrier to care, including a religious
belief that suffering as a punishment for past acts reduces the likelihood of seeking care from a doctor.”)
2
https://www motherjones.com/crime-justice/2020/02/metoo-me-too-defamation-libel-accuser-sexualassault/?fbclid=IwAR2OISAN6h2aqUGvXzp-bkacggb3n4QHG7VFo7jJHMR36WT0QL4idrxtFOI
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To state a claim for defamation in New York, the purported false statement “must either
cause special harm or constitute defamation per se” (Plautz v. Eidlin-Quere, 2011 NY Slip Op
33714([U] [Sup Ct NY County], citing Dillon v. City of New York, 261 AD2d 34, 38 [1st Dep’t
1999]). Special damages contemplate “the loss of something having economic or pecuniary
value” (Id., citing Liberman v. Gelstein, 80 NY2d 429, 434-35 [192]), which are not stated
herein. And to sustain the only possible claim here for defamation per se, i.e., an allegation that
“the person or entity is “‘ignorant, incompetent, [or] incapable in his calling’ . . . and thereby
tend to injury him in that capacity”, Amelkin v Commercial Trading Co., 23 AD2d 830, 831 [1st
Dept 1965] affd, 17 NY2d 500 [1966](citations omitted), it is similarly required that “there must
be something that addresses the element of injury to reputation” (Sandals Resorts Intern. Ltd. v
Google Inc, 86 AD3d 32, 39 [1st Dept 2011]) (“a cause of action for libel per se requires the
plaintiff to establish that the publication injured its business reputation or its credit standing”)
(citations omitted).
There is no possible way that plaintiff can point to our clients’ actions as the cause of any
reputational damage. Amongst the numerous allegations and personal stories of sexual assault by
your client on social media, our clients’ Facebook posts are but a mere three examples of his
abhorrent conduct. Any possible (and at this point, entirely hypothetical) reputational damage to
your client would occur only as a result of all the dozens of stories, posts and online petitions
concerning the breadth of his misconduct. Furthermore, in cases where a complaint only alleges
speculative damages, the court must dismiss the action (e.g., Marchell v Littman, 107 AD3d
1082, 1084 [3d Dept 2013]). It is difficult to imagine a different result here.
IV.

The Litigation Against our Clients is Frivolous, Misguided and Offensive

For the reasons discussed herein, this litigation is patently frivolous, retaliatory and
offensive. I am enclosing a stipulation of discontinuance with prejudice as against Ms.
and Ms.
that I request you execute promptly. Otherwise, we will move for an order
dismissing plaintiff’s claims with prejudice, which I am confident will be issued. In such a case,
we will thereafter move for an order of attorney’s fees pursuant to 22 NYCRR § 130-1.1, which
governs frivolous conduct in civil litigation.
22 NYCRR § 130-1.1(c) provides that “[i]n determining whether the conduct undertaken
was frivolous, the court shall consider ... whether or not the conduct ... was brought to the
attention of counsel or the party.” This letter is to provide you the “safe harbor” contemplated by
the court rule.
Please contact me upon receipt.
Sincerely,
Julia Elmaleh-Sachs
Encl.

212.390.8480 / 16 Court St, Ste 2500, Brooklyn, NY 11241 / crumiller.com

